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  excluded people because of sexual orientation, would be 1 

  exercising a freedom that we would choose not to 2 

  consider a protected freedom.  If we're not there now, 3 

  I think we almost are. 4 

                 So let me conclude by making one final 5 

  observation.  Some here, and I listened to the 6 

  Benchers' debate in British Columbia very carefully, 7 

  had expressed the view that they feel compelled to 8 

  accredit TWU as a matter of law, but with unease and 9 

  concern.  I come to the opposite conclusion after 10 

  anxious, long reflection, during which I held exactly 11 

  the opposite view to which I express now.  I freely 12 

  admit that it was a difficult choice, but today I'm 13 

  entirely comfortable with the legal reasoning and with 14 

  the statutory interpretation of my view. 15 

                 What I don't accept is that in coming to 16 

  it, I am condoning religious bigotry or that I'm doing 17 

  anything other than my job.  If there was any 18 

  suggestion that those of us in the room who may choose 19 

  not to vote in favour of accreditation are expressing 20 

  or condoning religious bigotry, I wish not to associate 21 

  myself with that thought. 22 

                 TREASURER CONWAY:  Mr. Falconer. 23 

                 MR. FALCONER:  Mr. Treasurer, 24 

  colleagues, members of the TWU community who have25 
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  attended today, I want to say, first of all, that there 1 

  are a few moments in our careers where we can 2 

  comfortably say without overstatement that history may 3 

  well judge how we do business and ultimately the 4 

  conclusions we arrive at.  This is one of those days. 5 

                 I remember using words like this before 6 

  the senate following the 911 tragedies and the 7 

  extraordinary legislative overreaction of government. 8 

  I remember saying to the senate that one day my son or 9 

  sons will be old enough to read these transcripts and I 10 

  want to be confident that when my sons read these 11 

  transcripts they believed in their father and they 12 

  supported him and are confident he did the right thing. 13 

                 To my 13 year old, who will not read 14 

  this transcript today, but when he does five or ten 15 

  years from now, I say to him, I will do the right 16 

  thing.  I will vote against accrediting TWU. 17 

                 I heard President Kuhn's heartfelt 18 

  remarks and I say they're heartfelt for a number of 19 

  reasons.  One can't but help sympathize for one who 20 

  issues a plea to be protected against hatred.  I do not 21 

  support the kinds of commentary that President Kuhn and 22 

  TWU has been subjected to, it's wrong.  It's wrong no 23 

  matter what interest you purport to protect.  It's 24 

  wrong to promote hatred.25 
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                 On last occasion, April 10th, I raised a 1 

  number of questions because I needed answers to those 2 

  questions and I looked to the materials and I listened 3 

  carefully to President Kuhn today.  The first question 4 

  that I had raised was play this out in real time for 5 

  me.  A student finds themselves during their attendance 6 

  at law school.  What of their future at your law 7 

  school?  The student discovers their identity, 8 

  determines that they're not exactly like the other 9 

  students at TWU, and, indeed, may well be a member of 10 

  the lesbian, gay, bisexual, transvestite, transsexual, 11 

  inner-sex, two-spirited or queer communities.  Or 12 

  simply they may wish to live common-law with someone 13 

  whom they love or don't love. 14 

                 I listened carefully for an answer and, 15 

  with all due respect, President Kuhn, you did not give 16 

  me an answer.  I looked at the materials to search out 17 

  the answer.  And I refer my colleagues and those 18 

  listening to the Community Covenant, because the answer 19 

  is right there.  Page 2094 of BoardBooks.  This is all 20 

  about this Covenant and I don't think we've put enough 21 

  time into it.  I leave it to my colleagues who do much 22 

  better than I at citing Supreme Court of Canada prose. 23 

  My steamroller legal analysis did not impress my 24 

  colleague Bencher Wardle, but I insist that the25 
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  steamroller I worried about last day is actually here 1 

  in this Covenant. 2 

                 If you look at page 2094 of BoardBooks 3 

  under TWU Community Covenant, you will see that this 4 

  Covenant is held out as follows.  Reading from the 5 

  fourth paragraph, "The Covenant is a solemn pledge in 6 

  which members place themselves under obligations on the 7 

  part of the institutions to its members, the members to 8 

  the institution and the members to one another.  In 9 

  making this pledge, members enter into a contractual 10 

  agreement and a relational bond." 11 

                 It is an agreement, it is a bond, it is 12 

  a pledge.  Any doubt about the sincerity and the 13 

  expectation of enforcement of that pledge is clarified 14 

  at page 5, page 2098 BoardBooks, of this Covenant. 15 

  "This covenant applies to all members of the TWU 16 

  community; that is, administrators, faculty and staff 17 

  employed by TWU and its affiliates and students 18 

  enrolled at TWU.  Expectations of this Covenant apply 19 

  to both on and off TWU's campus and extension sites. 20 

  Sincerely embracing every part of this Covenant is a 21 

  requirement for employment." 22 

                 And this is the part that I was -- 23 

  particularly found helpful to answer my question about 24 

  that student who discovers themselves.  "Ensuring that25 
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  the integrity of the TWU community is upheld may at 1 

  times involve taking steps to hold one another 2 

  accountable to the mutual commitments outlined in this 3 

  covenant.  As a Covenant community, all members share 4 

  this responsibility.  The university also provides 5 

  formal accountability procedures to address actions by 6 

  community members that represent a disregard for this 7 

  Covenant." 8 

                 That student, and make no mistake about 9 

  it, that student who comes back after the summer, 10 

  becomes a target.  They have to be by the rules of TWU. 11 

                 I say with respect then it becomes 12 

  important to determine what are these rules.  So we go 13 

  to the covenant very quickly, page 2095 BoardBooks. 14 

                 "In keeping with biblical and TWU 15 

  ideals, community members voluntarily abstain from the 16 

  following actions.  "Sexual intimacy that violates the 17 

  sacredness of marriage between a man and a woman."  Top 18 

  of page 2096. 19 

                 Then further, 2097, "Further, according 20 

  to the Bible, sexual intimacy is reserved for marriage 21 

  between one man and one woman.  Honouring and upholding 22 

  these principles, members of the TWU community strive 23 

  for purity of thought and relationship." 24 

                 So we know, one, the methods of25 
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  enforcement and, two, what the rules are.  This is not, 1 

  in my view, a healthy environment in the public 2 

  interest.  Why?  Because I can't help but envisage the 3 

  obligation of a fellow student, a teacher, an employee 4 

  would feel to, in essence, report someone's sexuality 5 

  to the dean. 6 

                 Imagine a world in which your very 7 

  movements are furtive for fear of being thrown out of 8 

  law school.  How can this be in the public interest? 9 

                 I said before and I'll say it again, I 10 

  have little doubt that the graduates of TWU have no 11 

  greater chance of being biased and no less chance of 12 

  being biased than many other judges and lawyers I've 13 

  met in my life.  I believe that the school no doubt 14 

  passes the adequacy standards the Federation looked at. 15 

  That's not the issue.  It's whether the environment 16 

  being created is in the public interest. 17 

                 Not every lawyer does, but I find most 18 

  do, certainly all of them in this room, see the 19 

  practice of law as a calling.  It is our profession, it 20 

  is a calling, make no mistake about it.  It is a 21 

  calling worthy of protection. 22 

                 I intend to act to protect my profession 23 

  today.  I intend to insist that members of the LGBTTI2Q 24 

  communities are part of the public, and as long as they25 
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  are not protected, then accrediting TWU cannot be in 1 

  the public interest.  Thank you, Mr. Treasurer. 2 

                 TREASURER CONWAY:  Mr. Wardle. 3 

                 MR. WARDLE:  Thank you, Treasurer, 4 

  members of Convocation.  I'm going to start by thanking 5 

  all of those who have participated in the debate and 6 

  whose views have informed my decision.  I want to thank 7 

  in particular my friend, Mr. McDowell, who took what 8 

  may prove to be a somewhat unpopular position and 9 

  expressed it eloquently.  I also want to thank Mr. Kuhn 10 

  and Mr. Meehan, whose reply submissions were excellent 11 

  and I read and re-read. 12 

                 I have to say, I found this a difficult 13 

  decision, professionally, personally, morally, and as a 14 

  practising Catholic, and I envy my colleagues who found 15 

  it an easy decision and found it straightforward, 16 

  because I have not. 17 

                 I don't want to debate the religious 18 

  conviction sincerely held by the faculty and students 19 

  of TWU, as tempting as it is to weigh in, that is not 20 

  our issue. 21 

                 For me, as for others, this decision has 22 

  to be informed by the Society's governing principles. 23 

  Our duty to maintain and advance the cause of justice 24 

  and the rule of law and our duty to protect the public25 


